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JUDGMENT 

Prosecution Case 

1. Prosecution case as unfurled from exhibit 1 ejahar is that  informant’s 

sister Aktara Banu Bibi married accused Sakar Uddin about 11/12 years ago and 

his sister lead conjugal life with accused Sakar Uddin. After marriage accused 

Sakaruddin started to torture informant’s sister and for that many village mel was 

also held.  Thereafter on 21-11-05 at about 07.00 am while informant’s sister 

Aktara Banu Bibi was 6 month pregnant at that time in her matrimonial house 

accused Sakaruddin along with accused Nur Islam, Sader Bhan Bibi, Azizul Hoque 

in order to kill Aktara Banu Bibi tied her hands and feet and set ablaze her after 

pouring kerosene oil on her.  To that Aktara Banu Bibi made hue and cry and 

became senseless. Thereafter nearby people gathered at the place of occurrence 

and taken her to Sapatgram Hospital. To this fact informant Sahidur Rahman 

lodged ejahar before i/c Sapatgram police out post.      

 

Investigation 

 

2. In-charge of Sapatgram out post (then under Bagaribari Police station 

and now full-fledged police station) on receiving the ejahar from informant Md. 

Sahidur Rahman forwarded the same to O/C Bagribari PS for registration of case 

and O/C Bagribari PS registered a police case vide no Bagribari police case No.  

162/05 under section 498(A)/326/307/34 I.P.C. added section 304(B) I.P.C.  and 

SI Deben Ch. Nath was entrusted to conduct the investigation of the case and 

after completion of investigation IO submitted charge sheet against the accused 

person  named herein above u/s 498(A)/304(B) IPC. 

 

Committal 

3. On receipt of the charge sheet, then Ld. SDJM (M) Bilasipara, took 

cognizance and after furnishing necessary copies to accused person committed 

the case before the Learned. Sessions Judge, Dhubri for trial. 
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Charge 

4. Ld. Session Judge, Dhubri after hearing learned counsel for both sides 

and perusal of material on record framed charge u/s 302 IPC against the accused 

person Sakaruddin Sk. and when charges read over and explained to the accused 

person, he pleaded not guilty and claimed to be tried. After framing of charges, 

finally, learned Session Judge, Dhubri made over the case to this court on 26-09-

13for trial.  

 

Trial 

 

5. In order to prove the prosecution charges against the accused persons, 

prosecution adduce evidence of all together 10 number of witnesses including 

one C.W and exhibited 5   no of documents.  PW-1 Jarifan Bibi, PW-2 Amena 

Bibi, PW-3  Sader Bhan Bibi, PW-4 Sayed Ali, PW-5 Nur Hussain, PW-6  Hakim 

Ali, PW-7 Deben Ch. Nath, PW-8 SI (Retired) Jayanta Basumatary, PW-9 Dr. 

Rabindra Sharma and CW-1 Sahidur Rahman. Ext -1 Ejahar, Ext-2 Dying 

declaration (photocopy), Ext-3 Sketch Map, Ext-4 Charge sheet, Ext-5 PM report. 

After closure of the prosecution evidence, Statement of the accused person is 

recorded u/s 313 Cr.P.C.  At the time of recording of statement of accused 

person u/s 313 Cr.P.C accused took plea of denial and alibi and inclined to 

adduced defence evidence in support of his defence plea and accordingly 

accused person adduced evidence of one witnesses, DW-1 Aptarul Hoque.  

 

 

6.                        POINTS FOR DETERMINATION:- 

 

i) Whether accused on 21-11-05 at about 07.00 am at village Belakoba Pt. 

III under Bagribari PS did committed murder by intentionally by causing the 

death of Mst. Aktar Banu Bibi by pouring kerosene oil on her body? 

 

ARGUMENT 

 

7.  It has been argued by Ld. Addl. P.P that deceased was the wife of 

accused and he subjected inhuman torture to accused and then killed her and 

deceased made dying declaration where she implicated accused. Ld. Additional 
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PP submits that PW-1 and CW-1 supported the case against the accused. Ld. 

Addl. P.P further contended, deceased at the time of death states that accused 

set ablaze her pouring kerosene oil and accused with intent to kill his wife pour 

kerosene oil, lighted her and set ablaze her body and doctor stated this is a case 

of 90 % burn and all the circumstances only pointed guilty of the accused. 

8. Refuting the same Ld. defence counsel put forth that Ext 2 dying 

declaration is photocopy of piece of paper and exhibited under objection without 

complying the statutory provision of law as such this is not an admissible piece of 

evidence. She further submitted that prosecution without showing any reason 

how and from whose custody original copy was lost and where original was kept 

in custody, exhibited the document under objection so it cannot be acted upon 

without showing the cogent reason and manner of the loss of the original 

document. She further submits that ext-2 photocopy alleged dying declaration 

does not carry any weight as there is no piece of evidence available on record 

that to show that deceased made the statement under fit mental state and that 

she was in a position to speak. She further lamented that Ext 2 alleged dying 

declaration is not proved by any other piece of evidence and thumb impression 

on Ext 2 was taken by police and it is not established that deceased was in a 

position to give her thumb impression. She further submitted that mother in law 

of the deceased was at Hospital with deceased for 3 days but no statement of 

deceased recorded at that time and informant meet victim on her way to 

Hospital, police recorded statement of witness on 23-11-05, ejahar was lodged 

on 22-11-05 but in the ejahar, recording of dying declaration not made by 

informant and no statement made before police about recording of dying 

declaration and informant for the first time made statement before the court 

about the fact of dying declaration so his piece of evidence is not acceptable. She 

further contended PW-2 to PW-5 not stated any fact and evidence of PW-6 is not 

reliable, PM report does not shown pregnancy of deceased as claimed by 

informant, as such evidence of PW-1, PW-6 and CW-1 is not reliable. Ld. defence 

counsel submits as 90% burn wound patient cannot speak after passing of 9 

hour and as per prosecution statement of deceased was recorded at 03.30 pm 

after 9 hour. So it caste doubt and this ext-2 alleged piece of dying declaration is 

not at all believable and acceptable piece of evidence.  

9. In reply to the not exhibiting original dying declaration Ld. Addl PP 

submits that original case diary was lost by prosecution when case was pending 

at Dhubri and he was entrusted to conduct the case by PP Dhubri with one 

supplementary case diary and prosecution proceeded the case with a 
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supplementary case diary that contains the statement of witness recorded u/s 

161 Cr.P.C by the IO, copy of ejahar and charge sheet. He submits IO of the 

case at the time of adducing evidence submits that he made prayer to record the 

dying declaration of the burn victim as such ext-2 is an admissible piece of 

documents. 

 

PROSECUTION EVIDENCE 

 

10. Complainant Sahidur Rahman is examined as CW-1. His evidence is that 

deceased Akhtar Banu Bibi was his younger sister and accused was husband of 

his deceased sister. He deposed on 21-11-05 at early in the morning accused had 

poured kerosene oil on the body of Akhtar Banu Bibi and set her on fire as a 

result his sister sustained grievous burn injury. His deceased sister was taken to 

Dhubri Civil Hospital but after taking treatment for about 13 days his deceased 

sister succumbed to her injuries. He deposed hearing about the incident on the 

day of incident about 07.00 am he rushed to the matrimonial house of his 

deceased sister and met his deceased sister on the road while she was taken to 

the hospital by some villagers. Thereafter he informed about the matter to i/c 

Sapatgram PS who arrived there and then they took his deceased sister to the 

Sapatgram Hospital and from there his deceased sister was referred to Dhubri 

Civil Hospital. He deposed he was also accompanied his deceased sister to the 

hospital and his sister burnt upto 80% and she was able to speak somehow. He 

deposed his deceased sister told him that accused had poured kerosene oil on 

her body and then set her ablaze. He further deposed during the treatment 

period his deceased sister made statement before the magistrate at Dhubri Civil 

Hospital where he was also present and his deceased sister stated before 

magistrate that accused had poured kerosene oil on her body on the day of 

incident at about 05.00 am and then set ablaze her. He deposed accused person 

was not present at the time of cremation of his deceased sister and he was 

absconding for many days but later accused was arrested by police. He deposed 

on the next day of incident he lodged the ejahar against accused vide Ext 1 and 

Ext 2 is the dying declaration of his deceased sister where in his deceased sister 

put her thumb impression. In cross he stated at the time of incident his 

deceased sister was pregnant of 6 months and having two children prior to the 

incident. He stated he was informed about the incident by one Samsul Ali and he 

did not go to the house of accused on the day of incident. He stated he did not 

file any case regarding the physical torture meted upon on his deceased sister by 
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accused. He stated his deceased sister mother in law was present for 3 days at 

the hospital. He denied the defence suggestion that he never visited to the 

matrimonial house of his deceased sister. 

11. Evidence of PW-1 Jarifan Bibi is that complainant is her son, victim was 

her daughter and accused was her son in law. She deposed her daughter married 

to accused about 10 years ago and was informed that daughter was set on fire in 

the house of accused. Hearing the same went to the house of accused and found  

daughter on a river side lying in injured condition and  daughter received severe 

burn injury and there was none in river side. She deposed her son Sahidur 

Rahman also accompanied her and both of them took her deceased daughter to 

Dhubri Hospital where after one week her daughter expired. She deposed on 

being asked, her daughter told her that her accused husband had set her ablaze 

on fire by pouring kerosene oil on her and her deceased daughter also told the 

incident to police and doctor. She deposed her son Sahidur lodged the ejahar 

before Sapatgram Police out Post. In cross she stated she did not go the house 

of accused on the day of incident as well as after the incident. She stated she 

cannot recollect who had informed about the incident to her  and on the day of 

incident her daughter was subjected to torture by her accused husband and was 

not given food. She stated prior to this incident she lodged a case against the 

accused husband because of his torturing to her daughter. She further stated at 

the time of occurrence one son of deceased was 12 years old  and his name is 

Aktarul Islam and daughter was 2/3 years old and they were staying with their 

parents. She denied defence suggestion that accused was not present at the 

time of incident.  

12. Evidence of PW-2 Amena Bibi is that incident was occurred about 8/10 

years ago and accused was husband of deceased. She deposed she only know 

that deceased died sustaining burn injury but does not know under what 

circumstances deceased was died.  She deposed on the day of incident she saw 

deceased was taken to the hospital for treatment as deceased was received burn 

injuries. Defence did not cross examined PW-2. 

13. PW-3 Sader Bhan Bibi deposed she is  one of the neighbour of deceased. 

On the day of incident in the morning hours she heard hue and cry in the house 

of accused and came to know that wife of accused sustained burn injury while 

she was cooking as a result she sustained burn injuries and later accused’s 

deceased wife was taken to the hospital with whom she also accompanied. In 

cross she stated she did not see the incident. When she came to accused’s 

house, deceased had already received burn injuries. She stated deceased was 
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taken to hospital and after 10/15 days deceased succumbed to her burn injuries. 

She further stated on the day of incident accused was not at his house as 

accused was working at Shillong and deceased and accused did not have any 

marital dispute during their conjugal life.  

14. Evidence of PW-4 Sayed Ali is that deceased was wife of accused and he 

is co villager of accused. He deposed on the day of incident he head hue and cry 

in the house of accused. Hearing the same he went to accused’s house and came 

to know that accused’s deceased wife Akhtar Banu Bibi got burnt in an incident 

of fire and he saw the deceased on the way while she was taken to the hospital 

by hand cart. He deposed victim was initially taken to Sapatgram hospital and 

after few days deceased succumbed to her burn injuries. He deposed he does 

not know how deceased got burn prior to her death.  In cross he stated he did 

not seen the incident and there were 10/12 people gathered at the time of 

incident.  

15. Evidence of PW-5 Nur Hussain is that he heard that wife of accused got 

burnt in an incident of fire and she was taken to Sapatgram hospital. He deposed 

while deceased was taken to Sapatgram hospital he met deceased on road and 

saw burn injuries on her body. He deposed he heard that after few days wife of 

accused succumbed to her burn injuries. In cross he stated he cannot say how 

deceased got burn prior to her death and he did not see the incident. 

16. Evidence of PW-6 Hakim Ali is that his house is adjacent to house of 

accused and on the day of incident in the morning hours he heard hue and cry in 

accused’s house. Accordingly he went to accused’s house and saw wife of 

accused burnt heavily and deceased wife of accused coming out the room along 

with fire on her body and fell down on the floor. He deposed few person were 

also present there and immediately wife of accused was taken to the hospital at 

Dhubri where she succumbed to her injuries. He deposed on the previous night 

of incident he heard hue and cry in the house of accused and he heard that 

accused was quarrelling with his wife  and also heard sound of beating in 

accused’s house. In cross he stated he did not see the neighbours at the time of 

occurrence. He stated he saw Debri Bewa at the place of occurrence but did not 

talk to her at that time. He stated deceased was wearing red colour cloth and he 

raised hue and cry when he saw the wife of accused coming out with burn 

injuries. He stated his house is adjacent to the house of accused and the 

conversation made in the house of accused is audible from his house. He further 

stated he has not talking terms with accused. 
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17. PW-7 Deben Ch. Nath is one of the IO of this case. His evidence is that 

while he was posted as i/c of Sapatgram Police out post informant lodged ejahar 

before him to which he forwarded to Bagribari PS for registration of case and 

after registration of case he was endorsed to investigate the case. He deposed 

during investigation he went to the place of occurrence, drawn sketch map, went 

to Dhubri Civil Hospital to meet the victim and found burn injuries on the body of 

victim, recorded statement of witnesses, made requisition for dying declaration, 

recorded statement of the complainant and as he was transferred he handed 

over the case diary of this case to his successor. In cross he stated he visited 

place of occurrence on 23-11-05 and he received the ejahar on 22-11-05 and 

case was registered on 23-11-05 and as per ejahar incident was took place on 

21-11-05. He denied defence suggestion that he did not investigate the case 

properly. 

18. PW-8 SI Jayanta Basumatary is another IO of this case. His evidence is 

that while he was posted at Sapatgram PS then O/C Sapatgram PS handed over 

case diary of this case.  He deposed after receiving case diary h find that 

investigation is over. Accordingly he had submitted charge sheet against the 

accused person u/s 498(A)/304(B) I.P.C.  vide Ext-3 is chargesheet.  In cross he 

stated he did not investigate the case. He stated prosecution did not place 

original C.D. to him at the time of adducing his evidence. He denied the defence 

suggestion that without perusing C.D he submitted charge sheet against the 

accused. 

19. PW-9 Dr. Rabindra Sharma is the MO of this case. His evidence is that he 

had conducted postmortem examination of the dead body of one Aktar Banu 

Bibi, female, 30 years of village Bhelakuba Pt III and on examination found non 

emaciated, non-decomposed,  female dead body with average built. The rigor 

mortis is present in all four limbs. He deposed he found 90% burn spearing the 

interior abdominal wall only of the deceased.  There is bullae formation in the 

burnt area. There is a red line at the margin of the burn area with healthy area.  

There is singing of the hairs of the scalp and pubic area and all the organs are 

pale. There was no other deceased or deformities. Uterus is normal in size. The 

burn injury described anti mortem in nature.  No other injury is detected. 

According to his opinion deceased died to shock as a result of burn injury 

sustained by her. In cross he stated   during post mortem I found deceased was 

suffered from 90% burn injury. In burn injury case immediately after the burn 

the person is capable to speak but after passing out 8/9 hours when the patient 

developed shock the patient is unable to speak.  He stated this is a pure case of 
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burn injury and therefore he did not mentioned in my PM report the injury as 

scald injury.  He further stated when a person sustained injury due to pouring 

hot boiled water and hot oil then it is scald injury but if a person is set on fire by 

pouring kerosene oil we term it as pure case of burn injury and he found 90 % 

burn injury on the dead body as rule of nine.  

 

 

DEFENCE EVIDENCE 

 

20. Evidence of DW-1 Aptarul Hoque is that his mother died 14 years back 

and fire caught his mother when his mother was making Chappati (roti) and at 

that time he was only 7/8 years old. When his mother shouted he came first and 

thereafter his grandparents, and nearby persons came and doused the fire. He 

deposed his mother was taken to the Hospital by his paternal grandparents. He 

deposed his maternal grandparents and father also came to house after they 

were informed about the matter and all taken his mother to the Hospital. He 

deposed he did not see any quarrel in between his parents. In cross by 

prosecution he stated at the time of incident he was about 7/8 years old and at 

that time his father was at work and his maternal uncle Sahidur Rahman did not 

come to his house and he neither visit to Hospital nor take his mother to the 

Hospital. He denied the prosecution suggestion that his father set ablaze his 

mother and killed his mother.  

 

 

DISCUSSION, DECISION & REASON THERE OF:- 

DYING DECLARATION 

 

21.  Ext 2 is the photocopy of dying declaration. Ext 2 is exhibited under 

objection on 03-08-15. Ext 2 shown Jaripon Bibi w/o Akbar Ali (PW-1), and Sader 

Bhan Bibi w/o Sher Ali (PW-3), are the witness of dying declaration and their 

name and address is similar with PW-1 and PW-3. Thumb impression of these 

two witnesses  are shown in the ext-2. As per Ext- 2 doctor given certificate that 

patient is fit for giving dying declaration and time mentioned is 03.30 pm . It was 

written by Executive Magistrate, Dhubri. Signature of Executive Magistrate is not 

legible and it is short signature. IO of the case not shown the doctor who had 

given certificate in Ext 2 that patient is fit to make dying declaration and name of 

Executive Magistrate who had recorded dying declaration of the deceased in the 
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charge sheet as witness of the case. On scrutiny of record shown prosecution not 

taken steps to bring original copy of the dying declaration when prosecution has 

knowledge of missing of the original copy of dying declaration which is evident 

from the order of my then Ld. Predecessor dated 23-07-14 and exhibited 

photocopy dying declaration as exhibit-2 on 03-08-15 under objection. 

Prosecution based the case on ext-2. Now, let’s find out whether ext-2 is an 

admissible piece of an evidence and it can be acted upon under the facts and 

circumstances of the case in hand.  

22. According to statement made in exhibit 1 ejahar present accused Sakar 

Uddin with Nur Islam, Sader Bhanu Bibi and Afjal Hoque subjected torture on 

deceased Aktar Banu Bibi and on 21-11-05 at about 07.00 am accused 

Sakaruddin tiding hand and feet of Aktar Banu Bibi set ablaze her by pouring 

kerosene oil to kill her and at that time she was 6 month pregnant.  

23. Informant Sahidur Rahman examined as CW-1 and his evidence is that 

incident was took place at 05.00 am and he was informed about the incident at 

07.00 am. Hearing the incident, he rushed to his sister’s matrimonial home and 

meet his sister on her way to hospital and he informed in charge of Sapatgram 

police station. He deposed they took victim to Sapatgram Govt. Hospital and 

victim was referred to Dhubri Civil Hospital and he accompanied his victim sister. 

He deposed at that time victim was able to speak somehow. CW-1 stated while 

victim was undergoing treatment at Dhubri Civil Hospital, she made statement 

before the Magistrate and he was present at that time. He deposed victim told 

him and in her dying declaration that accused Sakaruddin poured kerosene oil on 

her body at about 05.00 am on the date of incident and then set her ablaze. He 

stated mother in law of the deceased was present at Hospital for about 3 days 

and victim put her thumb on dying declaration with the help of police.  

24. On perusal of the statement of CW-1 and when it compared with his 

statement made in ejahar, I find that CW-1 lodged ejahar on 22-11-05 that is 

after recording of dying declaration but in the ejahar informant (CW-1) did not 

made any statement that on 21-11-05 his sister Aktar Banu in his presence made 

statement before Magistrate at Dhubri Hospital that accused Sakaruddin poured 

kerosene oil on her body and set ablaze her. To arrive at just consideration of his 

evidence and to reach conclusion, I have perused the supplementary case diary 

that is available with case record that contain the statement of the informant 

recorded u/s 161 Cr.P.C and it goes to show that at the time of making his 

statement before the investigating officer, informant who is examined as CW-1 

did not whisper that his sister Aktara Banu Bibi made statement before 
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Magistrate that her husband accused Sakaruddin poured kerosene oil on her 

body and then put fire on her body. Plain perusal of ejahar and evidence of CW-1 

shown that CW-1 did not made any fact of making statement by deceased before 

the Magistrate at Dhubri Hospital on 21-11-05 that is on the date of incident. 

CW-1 even not made any statement in his ejahar which he filed after one day of 

the incident that his sister Aktara Banu Bibi(deceased) told him when he meet 

her on her way to Hospital that it is accused Sakaruddin poured kerosene oil on 

her body and then set her ablaze. Thus, conjoint reading of informant (CW-1) 

statement made in his ejahar Ext 1, before police u/s 161 Cr.P.C and on oath 

before court goes to show that informant CW-1 for the first time made this 

particular statement that victim told him and before Magistrate at Dhubri Civil 

Hospital that her accused husband Sakaruddin poured kerosene oil on her body 

and set her ablaze. Therefore, evidence of CW-1 required strong corroboration 

from other piece of evidence available on record  and his this piece of evidence 

alone does not proved that indeed Ext 2 photocopy of dying declaration is 

genuine and admissible piece of evidence. 

25.  As evident Ext 2 is a photocopy document and informant does not 

whisper in his ejahar about the making of purported dying declaration at Dhubri 

hospital before magistrate when ejahar was filed after one day of incident, so 

thus, it called support and corroboration from other piece of evidence and needs 

to be scrutinized more vigorously though there is no prescribed rule for recording 

dying declaration and under circumstances oral dying declaration can also be 

acted upon. But in the present case fact remain is that informant neither in his 

ejahar nor before the police made statement that deceased made dying 

declaration before him and magistrate when he lodged ejahar after the incident 

and recording of purported dying declaration. 

26. I have thoroughly scrutinized the ext-2. In Ext 2 there is no signature of 

SDJM(M) Bilasipara though one seal of SDJM (M) Bilasipara is put. That means 

Ext 2 photocopy was in real terms not put before then ld. SDJM (M) Bilasipara for 

seen. Under the seal there is no signature of either the PSI or B/A of concerned 

SDJM(M) Bilasipara. As per rule during investigation IO is required to place all 

connecting paper, document of the case, such as seizure list, seizure good etc 

when IO seized and collected; accused forwarding paper with case diary when IO 

produced accused before the concerned Elaka Magistrate/ SDJM (M)/ CJM for 

seen by the respective Elaka Magistrate/ SDJM (M)/ CJM as the case may me. 

But Ext 2 shown it was never placed before Elaka Judicial Magistrate/ SDJM (M) 

Bilasipara and answers is coming from the Ext -2 as it does not bear the 
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signature of SDJM(M) Bilasipara. GR record also not pointed placing of dying 

declaration either original or photocopy of the original before the concerned 

Elaka magistrate/ SDJM(M) Bilasipara for seen by the IO of the case after it was 

recorded or at the time of production of the accused. Had Ext 2 was actually 

seen by SDJM(M) Bilasipara then circumstances would have been different. Ext 2 

is a photocopy and where from it is procured, how it was lost and from whose 

custody it was lost are not answered by prosecution at the time of exhibit. As it is 

not an original copy and it does not bear the signature of SDJM(M) Bilasipara, 

there drawn every possibility that the seal may be put afterwards. Record of the 

present case further shown that Ext 2 which is a photocopy of the original not 

tendered and submitted in compliance of the statutory provision of law as per 

section 63 and 65 of the Evidence Act.  

27. Section 61 says the content of documents may be proved either by 

primary or secondary evidence. Section 64 Evidence Act says documentary 

evidence in all cases must be proved by original except in the cases mentioned. 

Section 65 of the Evidence Act says under what circumstances secondary 

evidence on document can be shown by a party. Section 63 says what are the 

secondary evidence means and included. Ext 2 is not a piece of document which 

is made in same process that means it is not even a carbon copy which is made 

in one process. It is a photocopy documents. Therefore, it is the duty of 

prosecution to show that Ext 2 is made out from the original and that original 

was lost and could not found after much efforts made to find out the same.   

28. In Smt. Yashoda vs Smti K. Shobha Rani, AIR 2007 SC1721 Hon’ble Apex 

Court observed that only when conditions of section prescribed in section 65 are 

satisfied, documents can be admitted as secondary evidence. 

29. In Kaliya Vs. State of Madhya Pradesh 2013(4) Crime 461 SC, Hon’ble 

Apex Court made observe that “Section 65(c) of the Act 1872 provides that 

secondary evidence can be adduced relating to a document when the original 

has been destroyed or lost, or when the party offering evidence of its contents 

cannot, for any other reason, not arising from his own default, or neglect, 

produce it in reasonable time. The court is obliged to examine the probative 

value of documents produced in court or their contents and decide the question 

of admissibility of a document in secondary evidence. However, the secondary 

evidence of an ordinary document is admissible only and only when the party 

desirous of admitting it has proved before the court that it was not in his 

possession or control of it and further, that he has done what could be done to 

procure the production of it. Thus, the party has to account for the non-
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production in one of the ways indicated in the section. The party further has to 

lay down the factual foundation to establish the right to give secondary evidence 

where the original document cannot be produced. When the party gives in 

evidence a certified copy/secondary evidence without proving the circumstances 

entitling him to give secondary evidence, the opposite party must raise an 

objection at the time of admission.” 

30. In the case in hand Ext 2 has been exhibited under objection. No ground 

shown how original of Ext 2 was lost and from whose custody. Evidence of the 

person who had recorded the dying declaration of the deceased victim is not 

adduced by the prosecution. IO has not made him as witness of the case and not 

disclosed the name of the executive magistrate the recorder of the purported 

dying declaration that relied by the prosecution. Informant who filed ejahar after 

incident and after recording of Ext-2 dying declaration did not whisper stated in 

his ejahar that deceased made dying declaration before Magistrate at Dhubri 

Hospital. Prosecution did not shown Ext 2 to PW-1 Jarifan Bibi W/O Akbar and 

PW-3 Sader Bhan Bibi W/O Sher Ali, whose name shown in Ext 2 as witness of 

the case to bring on record that deceased made dying declaration before 

Magistrate in their presence. Prosecution not adduced the evidence of attending 

doctor who gave endorsement in Ext 2 to establish the fact that indeed deceased 

made dying declaration at Dhubri Civil Hospital before the Magistrate. As exhibit-

2 is photo copy document, manner of its loss not disclosed, and steps taken to 

find out original and provision of section 63 and 65 of the Evidence Act  not 

complied with so thus, person recorded the dying declaration and doctor certified 

that burn victim was in a fit mental state to make dying declaration are vital 

witness. On perusal of charge sheet Ext 4, it is seen that IO has not given the 

name of Magistrate, who had recorded the statement of the deceased and name 

of the doctor who had given mental fitness certificate of the burn victim. PW-8 

only submitted the charge sheet. 

31.  PW-9 is the Medical Officer who had conducted the post mortem on the 

body of deceased. PW-9 in cross stated deceased suffered 90 % burn injury and 

in case of burn injury persons capable to speak immediately after burn but after 

passing out 8/9 hours when patient developed shock the patient is unable to 

speak. PW-9 did not made any statement on recording of dying declaration of 

deceased before him or giving certificate. He only conduct the postmortem on 

the deceased’s dead body. According to informant (CW-1) incident was took 

place at about 05.00 am and as per Ext 2, at about 03.30 pm doctor gave 

certificate of mental fitness to make dying declaration and same was recorded. 
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That means from the time of incident to the time of recording dying declaration it 

passes 10 ½ hour. Thus, bring another question whether victim was able to 

speak at 03.30 pm after passing of 10 ½ hours and this has not be explained by 

the prosecution at the time of exhibiting Ext-2(photocopy dying declaration). CW-

1 stated when he meet his sister Aktara Banu Bibi (deceased) she somehow able 

to speak etc. So, she could speak after 10 1/ hours caste doubt.  Prosecution not 

takes any steps u/s 63 and 65 of the Evidence Act to shown ground to exhibit the 

photocopy of dying declaration. Thus, caste doubt on the authenticity and 

genuineness of the ext-2. In Kaliya Vs. State of Madhya Pradesh (supra) 

prosecution adduced evidence of the doctor who had recorded the dying 

declaration and took steps to bring original and after compliance of the provision 

of section 63/65 of the Evidence Act adduced secondary evidence of document 

(dying declaration). But in the present case prosecution does not comply with the 

mandate of statute while adducing the secondary evidence and no steps taken to 

find out the original and without compliance of statutory provision adduced 

secondary evidence which is not in accordance with law. 

 

ANALYSIS OF PROSECUTION EVIDENCE   

 

32. I have perused evidence of PW-1, the mother of the deceased. PW-1 

stated receiving information about catching fire on the body of her daughter, she 

rushed toward the house of accused and found her daughter lying on a river side 

in injured condition. She stated her daughter told her, before police and doctor 

that her husband set her ablaze pouring kerosene oil. But PW-1 did not stated 

that her daughter made statement (dying declaration) before Magistrate at 

Dhubri Civil Hospital that her husband put her ablaze pouring kerosene oil. As per 

evidence of CW-1 victim was first taken to Sapatgram Hospital and from 

Sapatgram, she was referred to Dhubri Civil Hospital. PW-1 not stated that her 

daughter told incident before doctor at Dhubri Hospital. Ext-2( photocopy) shown 

it was recorded by Executive Magistrate at Dhubri Hospital. PW-3 is shown as 

one of the witness of Ext 2 and CW-1 also stated that PW-3 was present at 

Dhubri Civil Hospital with victim for 3 days when she was undergoing treatment 

but PW-3 in her evidence stated that deceased caught with fire while cooking. 

Ext -2 was not brought to the notice of PW-3 by prosecution to validate the fact 

that deceased made dying declaration on 21-11-05 before Magistrate at Dhubri 

Civil Hospital in her presence. Prosecution relied Ext -2 which is a photocopy 

document and therefore, prosecution must show that it is indeed made from the 
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original. Duty also caste on prosecution to show reason to adduced secondary 

evidence as shown in section 63 and 65 of the Evidence Act and also required to 

prove the document. PW-2, PW-4, PW-6 did not made any statement that when 

they meet victim, victim told them that it is accused Sakaruddin who put 

kerosene oil on her body and set her ablaze. These PWs totally silent on the 

point of dying declaration. Under the aforesaid facts and circumstances as 

prosecution failed  to comply with the provision of section 63 and 65(C) of the 

Evidence Act, mere exhibiting documents does not make the document 

admissible under the law and proof of contents of the documents is a different 

aspect. In view of the aforesaid discussion, in absence of the fulfillment of the 

statutory provision of law, Ext-2 cannot be regarded as admissible piece of 

documents. 

33. PW-2, PW-4, PW-5 stated they saw victim was being taken to Sapatgram 

Hospital for treatment as she got burn injury. These PWs did not narrated any 

fact how incident was took place. PW-6 Evidence is that hearing hue and cry in 

the house of the accused, he went there and saw wife of accused got burn 

heavily and she was coming out from the room and fire engulfed her body and 

she fell down on the floor, few person were present and victim was immediately 

taken to Hospital at Dhubri where she succumbed to her injury. His further 

evidence is that on previous night of incident he heard hue and cry and found 

beating in the house of accused and accused quarreling with his wife. He 

deposed he did not talk with victim and not seen any person except Dhebri Bewa 

and he has no talking terms with accused. During cross PW-3 stated accused was 

at Shillong when incident was took place and this is the plea of accused and DW-

1 stated his father was not present at home when incident was took place. PW-3 

in chief stated she is the neighbor of the deceased and she accompanied 

deceased to hospital but she did not state that deceased made statement on way 

to hospital or at Dhubri hospital that accused Sakaruddin poured kerosene oil on 

her body and set ablaze her. Thus, claim of CW-1 that victim on her way to 

hospital disclosed the incident not established. PW-6 also not stated that 

deceased victim disclosed incident when she was taken to hospital. PW-6 even 

not whisper that victim’s brother Sahidur( CW-1) accompany victim to hospital.  

34. Conjoint reading of the evidence of PW-1, PW-6 and CW-1 following 

differentiate points are coming. 

i. According to CW-1 incident was took place at 05.00 am and he 

got information at 07.00 am and he meet victim on way to her 

Sapatgram Hospital. 
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ii. PW-6 stated victim was immediately taken to Hospital by the 

person present at place of occurrence. 

iii. PW-1 found victim lying on a river side. 

iv. PW-6 saw victim was coming out from the room with fire 

engulfing her body and she fell on ground and Victim not made 

any statement at that point of time 

v. CW-1 and PW-1 not stated any fact of discord in between the 

relation of victim with her husband in their evidence. 

vi. CW-1 state when victim was taken to Sapatgram hospital she was 

able to speak somehow. 

35. The aforesaid facts which are coming out from the evidence of PW-1, PW-

6 and CW-1 goes to show that if victim was lying on a river side, then version of 

PW-6 and CW-1 is not true. If victim was immediately taken to Hospital after the 

incident when incident was taken place at 05.00 am, meeting of victim by PW-1 

and CW-1 after 07.00 am is not believable piece of evidence. It is also not 

believable that victim was able to speak at 03.30 pm after 10 ½ hours when she 

could speak somehow immediately after the incident. Therefore, I find that 

evidence of PW-1, CW-1 and PW-6 is not acceptable and believable beyond all 

reasonable doubt and therefore their piece of evidence cannot be acted upon to 

hold accused guilty.   

36.  In view of the aforesaid discussion, coupled with the evidence on record 

I arrived at my considerate finding that in the event of such conflicting and 

differentiate piece of evidence, Ext-2 which is a photocopy document exhibited 

without complying the statutory provision of section 63 and 65 of the Evidence 

Act and is exhibited under objection from the side of accused cannot be relied 

upon to hold accused Sakaruddin Sk. guilty and I am constrained  to hold that 

prosecution failed to establish the charge u/s 302 I.P.C against the accused 

Sakaruddin Sk. beyond all reasonable doubt and accused entitled benefit of 

doubt and I hold him not guilty u/s 302 I.P.C and accused Sakaruddin Sk. is 

acquitted from the charge of section 302 I.P.C  

 

ORDER 

37. Prosecution failed to bring home charge u/s 302 I.P.C against the accused 

Sakaruddin Sk. beyond all reasonable doubt and he is entitle benefit of doubt. 

Accordingly accused Sakaruddin Sk. is acquitted from the charge of section 302 

I.P.C and is set at liberty. 
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38. He be released forthwith from jail hajot if not required in connection with 

other case. 

39. Send copy of this order to Superintendent of Jail, District Jail Dhubri for 

information. 

40. Send back the GR case record along with C.D. to the learned committal 

Court with a copy of the judgment.  

41. Given under hand and seal of this Court on this 19th day of March, 2018 

at Bilasipara.  

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

 

 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

PROSECUTION WITNESS:- 

 PW-1 Jarifan Bibi,  

 PW-2 Amena Bibi,  

 PW-3  Sader Bhan Bibi,  

 PW-4 Sayed Ali,  

 PW-5 Nur Hussain,  

 PW-6  Hakim Ali,  

 PW-7 Deben Ch. Nath,  

 PW-8 SI (Retired) Jayanta Basumatary,  

 PW-9 Dr. Rabindra Sharma  

PROSECUTION EXHIBIT:- 

  Ext -1 Ejahar,  

 Ext-2 Dying declaration,  

 Ext-3 Sketch Map,  

 Ext-4 Charge sheet,  

 Ext-5 PM report 

 

DEFENCE WITNESS :-  

 DW-1 Aptarul Hoque.  

 

DEFENCE EXHIBITS :- NIL 

COURT EXHIBITS :- NIL 

COURT WITNESS :- CW-1 Sahidur Rahman 

 

 

 

 

                                                                  (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 


